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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1945 

Economic  Emergency  Loans 

AGENCY:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  on  insured  Economic 
Emergency  (EE)  loans.  This  action  is 
required  to  fully  implement  the 
provisions  of  Pub.  L.  96-220,  and  to 
incorporate  certain  changes  which  were 
published  as  Proposed  Rules  on 
February  27, 1980.  This  action  is  also 
intended  to  tighten  the  "test  for  credit 
elsewhere”  requirements  for  applicants 
and  to  restrict  the  use  of  EE  loan  funds 
for  refinancing  secured  and  unsecured 
debts  to  converse  EE  loan  funds  in  order 
to  provide  EE  loan  assistance  to  more 
farmers  who  are  affected  by  adverse 
economic  conditions. 

DATES:  Effective  date:  These 
requirements  will  become  effective  June 
2, 1980.  Comments  due  date:  June  26, 
1980. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  FmHA, 
USDA,  Room  6346-S,  Washington,  DC 
20250.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  at  the  address 
given  above. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  Krause,  USDA,  FmHA. 
Room  5344,  South  Agriculture  Building, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250.  Telephone:  (202) 
447-6257. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
procedures  established  in  Secretary’s 
Memorandum  No.  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  as  “significant.”  The 
emergency  nature  of  this  action 
warrants  publication  of  this  final  action 
without  completion  of  a  Final  Impact 
Statement.  A  Final  Impact  Statement 
will  be  developed  after  public  comments 
have  been  received. 

Mr.  Alex  P.  Mercure,  Assistant 
Secretary  for  Rural  Development,  has 
determined  that  an  emergency  situation 
exists  which  warrants  publication 
without  opportunity  for  a  public 
comment  period  on  this  final  action  in 
order  to  fully  implement  the  provisions 
of  Pub.  L.  96-220  and  provide  additional 
EE  loan  funds  immediately  to  farmers, 


ranchers,  and  agriculture  operators  who 
are  suffering  economic  stresses  due  to 
the  general  lack  of  agricultural  credit 
from  private  and  cooperative 
agricultural  credit  sources. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  emergency  final 
action  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  emergency  final 
action  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  have  been 
solicited  for  30  days  after  publication  of 
this  document  (June  26, 1980),  and  this 
emergency  final  action  will  be 
scheduled  for  review  so  that  a  final 
document  discussing  comments  received 
and  any  amendments  required  can  be 
published  in  the  Federal  Register  as 
soon  as  possible. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  have 
been  submitted  for  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the  Federal 
Reports  Act  of  1942.  If  OMB  does  not 
approve,  without  change,  the  reporting 
and  recordkeeping  requirements 
contained  in  this  rule,  FmHA  will  revise 
the  rule  as  necessary  to  comply  with  the 
decision  of  OMB.  FmHA  will  publish  a 
notice  in  a  future  issue  of  the  Federal 
Register  concerning  OMB’s  decision  on 
these  requirements. 

Various  sections  of  Subpart  C  of  Part 
1945,  Chapter  XVIII,  Title  7,  Code  of 
Federal  Regulations  are  amended.  On 
March  30, 1980,  the  President  signed 
Pub.  L.  96-220,  amending  Title  II  of  Pub. 
L  95-334  (Emergency  Agricultural  credit 
act  of  1978).  This  law  provides  for  the 
extension  of  the  EE  loan  program, 
tightening  the  “test  for  credit  elsewhere” 
requirements,  restricting  the  use  of  EE 
insured  loan  funds  for  refinancing  debts, 
and  shortening  the  waiting  period  for 
graduation  reviews.  In  addition  to  the 
changes  necessitated  by  this  legislation, 
FmHA  is  incorporating  certain  changes 
which  were  published  in  the  Federal 
Register  for  public  comment  on 
February  27, 1980  (45  FR  12827).  No 
comments  were  received  on  this 
proposal. 

In  addition  to  these  changes,  the 
change  to  the  introductory  paragraph  of 
§  1945.112  (b)  and  the  change  to 
§  1945.112  (e)  are  needed  because  when 
they  were  published  as  a  final  rule  on 
December  19, 1979  (44  FR  75104)  they 
contained  inadvertent  wordings,  which, 
if  left  unchanged,  would  contravene  the 
intent  of  the  statutory  terms  “bona  fide 
farmer”  and  “character”,  respectively. 


The  major  changes  to  Subpart  C  of 
Part  1945  are  as  follows: 

1.  Section  1945.102  is  amended  to 
make  certain  editorial  changes  and  to 
replace  the  term  "a  local  conventional 
agricultural  lender”  with  “private  and 
cooperative  agricultural  lenders”. 

2.  Section  1945.104  (a)(4)  is  amended 
to  expand  and  clarify  the  definition  of 
“Aquaculture”. 

3.  Section  1945.105  is  amended  to 
tighten  the  “test  for  credit  elsewhere” 
requirements  for  individual  and  entity 
type  EE  loan  applicants  and  to  give 
proper  consideration  to  applicants’  “use 
of  nonfarm  assets”  in  determining 
eligibility  for  EE  loans. 

4.  Section  1945.112  (b)(1)  is  amended 
to  allow  an  individual  applicant  or  the 
applicant’s  family  members  to  devote 
more  than  50  percent  of  their  time  to 
agricultural  production  rather  than 
provide  more  than  50  percent  of  the  time 
needed  to  operate  the  farm.  It  is  also 
amended  to  stipulate  the  period  of  time 
a  bona  fide  farmer  must  be  actually 
engaged  in  farming  to  qualify  for  an  EE 
loan. 

5.  Section  1945.112  (c)  and  (c)(1),  (2), 
(3),  and  (4)  are  added  to  provide  for  a 
change  in  the  form  of  individual  and 
entity  type  EE  loan  applicants. 

6.  Section  1945.112  (e)  is  amended  to 
merely  emphasize  repayment  ability  and 
reliability  when  determining  an 
applicant’s  character. 

7.  Section  1945.116  (a)(2)  is  amended 
to  show  that  only  annual  secured  and 
unsecured  family  living  and  farm 
production  debts  owed  by  an  applicant 
to  another  lender(s)  may  be  considered 
for  partial  or  full  payment. 
Subparagraphs  (i),  (ii),  and  (iii)  set  forth 
the  limitations  that  must  be  taken  into 
consideration  before  an  EE  loan  can  be 
made  to  pay  such  debts. 

8.  Section  1945.116  (a)(3)  is  added  to 
permit  EE  loan  funds  to  be  used  only  to 
pay,  under  certain  conditions, 
delinquent  installments,  plus  the  next 
installment  owed  to  another  lender(s) 
and  to  prohibit  the  payment  of  a 
nondelinquent  debt(s)  in  full  or  a 
nondelinquent  balloon  installment. 

9.  Section  1945.116  (a)(14)  is  amended 
to  remove  the  provision  for  refinancing 
unsecured  real  estate  debts. 

10.  Section  1945.116  (b)(3)  is  amended 
to  permit,  only  under  certain  conditions, 
the  use  of  EE  loan  funds  for  payment  of 
existing  delinquent  installment(s)  plus 
the  next  installment  owed  to  another 
lender(s)  on  farm  real  estate  or  other 
farm  and  home  debts  and  to  prohibit  the 
use  of  EE  loan  funds  to  pay  an 
applicant’s  farm  real  estate  or  other 
farm  and  home  debts  in  full  with  a 
nondelinquent  installment  or  to  pay  a 
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nondelinquent  balloon  installment  in 
full. 

11.  Reference  to  “total  refinancing”  of 
debts  has  been  removed  from  §  1945.116 
(b)(3)  (iii)  and  (iv). 

12.  Section  1945.117  (a)(5)  is  amended 
to  remove  the  reference  to  “total 
refinancing"  of  debts  and  to  show  that 
installment(s)  owed  on  farm  or  home 
real  estate  debts  cannot  be  paid  with  EE 
loan  funds  involving  real  estate 
purchased  and  title  conveyed  to  the 
applicant  less  than  one  year  before  the 
date  of  the  EE  loan  application. 

13.  Section  1945.118  (b)(l)(i)  is 
amended  to  show  the  conditions  that 
must  be  met  and  documented  to  justify  a 
20-year  repayment  period  for  an  EE  loan 
made  for  operating  purposes. 

14.  Section  1945.118  (b)(2)  is  amended 
to  normally  restrict  the  terms  of  EE 
loans  made  for  real  estate  purposes  to 
30  years  and  to  show  the  conditions  that 
must  be  met  to  justify  a  40-year 
repayment  period. 

15.  Section  1945.120  (b)(7)(iii)  is 
amended  to  remove  the  provision  for 
using  EE  loan  funds  to  refinance  a 
purchase  contract(s)  which  contains  any 
objectionable  clause(s)  that  prohibits 
the  applicant  from  pledging  to  FmHA  a 
mortgageable  interest  in  the  property. 

16.  Section  1945.136  is  amended  to 
show  an  initial  3-year  and  every  other 
year  thereafter  waiting  period  for 
reviewing  EE  loans  for  graduation  and 
to  provide  that  the  applicants  will  be 
advised  of  graduation  requirements 
during  loan  processing  and  at  loan 
closing. 

Accordingly,  Subpart  C  of  Part  1945  is 
amended  as  follows: 

PART  1945— EMERGENCY  ' 

Subpart  C— Economic  Emergency 
Loans 

1.  Section  1945.102  is  amended  to  read 
as  follows: 

§  1945.102  Program  objectives. 

The  objective  of  EE  loans  is  to  make 
adequate  financial  assistance  available 
during  the  peribd  authorized  by  Title  II 
of  Pub.  L.  95-334,  as  amended,  (authority 
expires  September  30, 1981)  in  the  form 
of  loans  insured  or  guaranteed  by  FmHA 
for  bona  fide  farmers  and  ranchers  who 
are  primarily  and  directly  engaged  in 
agricultural  production  so  that  they  may 
continue  their  farming  or  ranching 
operations  during  the  economic 
emergency  which  has  caused  a  lack  of 
agricultural  credit  due  to  economic 
stress  such  as  a  general  tightening  of 
agricultural  credit  or  an  unfavorable 
relationship  between  production  costs 
and  prices  received  for  agricultural 


commodities.  It  is  the  policy  of  FmHA  to 
make  insured  EE  loans  only  when 
guaranteed  EE  loans  are  not  available 
through  private  and  cooperative 
agricultural  lenders. 

2.  Section  1945.104(a)(4)  is  amended  to 
read  as  follows: 

§  1945.104  Definitions  and  abbreviations 

(a)  Definitions.  *  *  * 

(4)  Aquaculture.  The  husbandry  of 
aquatic  organisms  by  an  applicant  or 
borrower  under  a  controlled  or  selected 
environment.  Aquaculture  operations 
are  considered  to  be  farming  operations. 
Aquatic  organisms  may  consist  of  any 
species  of  finfish,  mollusk,  crustacean 
(or  other  invertebrate),  amphibian, 
reptile,  or  aquatic  plant.  An  aquaculture 
operation  is  considered  to  be  a  farm 
only  if  it  is  conducted  on  grounds  which 
the  applicant  owns,  leases,  or  has  an 
exclusive  right  to  use.  An  exclusive  right 
to  use  must  be  evidenced  by  a  permit 
issued  to  the  applicant  and  the  permit 
must  specifically  identify  the  waters 
available  to  be  used  by  the  applicant 
only. 

***** 

3.  Section  1945.105  is  amended  to  read 
as  follows: 

§  1945.105  Credit  elsewhere. 

(a)  Test  for  credit  for  individuals  and 
entities.  The  applicant  must  be  unable  to 
obtain  sufficient  credit  elsewhere  to 
finance  actual  needs  at  reasonable  rates 
and  terms,  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  community  in  or  near 
which  the  applicant  resides  for  loans  for 
similar  purposes  and  periods  of  time.  If 
the  applicant  has  been  getting  credit 
away  from  the  local  community  where 
the  farming  operation  is  located,  that 
source  of  credit  must  also  be  considered. 
The  applicant’s  equity  in  all  assets, 
including  but  not  limited  to  real  estate, 
chattels,  stocks,  bonds,  and  Certificates 
of  Deposit  will  be  considered  in 
determining  ability  to  obtain  such  credit 
from  other  sources.  Also,  the  applicant 
must  offer  to  pledge  all  assets  as 
security  when  requesting  credit  from 
other  lenders.  Cooperatives, 
corporations,  and  partnerships  and  the 
principal  members,  principal 
stockholders,  and  principal  partners, 
both  individually  and  collectively,  must 
be  unable  to  obtain  the  required  funds 
with  their  own  resources  or  with  credit 
obtained  from  other  sources.  Form 
FmHA  1940-38,  “Request  for  Lender’s 
Verification  of  Loan  Application,”  when 
appropriate,  must  be  filed  in  the  County 
Office  case  folders  and  any  additional 
facts  concerning  the  findings  in  all  cases 
must  be  documented  and  recorded  in  the 
running  record. 


(b)  Test  for  credit  certification 
requirements.  The  applicant  shall  certify 
in  writing  on  the  application  form  and 
the  County  Supervisor  shall  determine 
that  adequate  credit  elsewhere  is  not 
available  to  finance  the  applicant’s 
actual  needs. 

(1)  If  the  EE  loan(s)  requested  is  less 
than  $300,000,  the  following  actions  will 
be  taken: 

(i)  When  it  appears  from  a  review  of 
the  application  that  it  would  be  unduly 
burdensome  to  require  the  applicant  to 
obtain  written  declinations  of  credit 
from  other  lenders,  the  County 
Supervisor  may  make  an  exception  to 
this  requirement,  provided  the  County 
Supervisor  knows  the  other  lenders’ 
programs  well  enough  to  determine  that 
no  possibility  exists  for  the  applicant  to 
obtain  the  credit  needed  from  these 
lenders.  This  conclusion  and  the  basis 
for  it  will  be  recorded  in  the  running 
record  and  further  checks  will  not  be 
necessary.  However,  the  applicant’s 
normal  lender(s)  must  be  contacted  in 
all  cases  and  the  findings  will  be 
recorded  in  the  running  record. 

(ii)  If  the  County  Supervisor  questions 
whether  the  applicant  is  unable  to 
obtain  the  credit  needed  from  other 
agricultural  lenders  in  the  area,  such 
lenders  will  be  contacted.  Form  FmHA 
1940-38  must  be  completed  by  all 
lenders  contacted  and  returned  to  the 
county  office.  In  lieu  of  using  Form 
FmHA  1940-38,  the  lenders  may  submit 
a  letter  stating  whether  they  will  extend 
the  credit  needed  by  the  applicant.  If 
one  or  more  of  the  lending  sources 
contacted  will  provide  the  applicant 
with  sufficient  credit  to  finance  actual 
needs  at  reasonable  rates  and  terms 
taking  into  consideration  prevailing 
private  and  cooperative  rates  and  terms 
in  the  community,  the  applicant  will  be 
advised  that  it  is  not  eligible  for  an  EE 
loan.  If  the  applicant  cannot  qualify  for 
the  needed  credit  from  the  lenders 
contacted,  but  one  or  more  of  them  have 
indicated  they  would  provide  credit  with 
an  FmHA  guarantee,  the  applicant  will 
be  advised  to  file  an  application  with 
that  lender(s)  so  that  a  guaranteed  EE 
loan  request  can  be  processed  by  the 
lender  for  consideration  by  FmHA.  If  the 
County  Supervisor  believes  it  necessary, 
the  action  required  in  paragraph  (b)(2)  of 
Jhis  section  can  be  taken. 

(iii)  When  the  County  Supervisor 
receives  letters  or  other  written 
evidence  including  Form  FmHA  1940-38 
from  a  lender(s)  indicating  that  the 
applicant  is  unable  to  obtain 
satisfactory  credit,  this  will  be  included 
in  the  loan  docket.  Such  evidence  will 
not  preclude  the  County  Supervisor  from 
contacting  other  farm  lenders  in  the  area 
and  making  an  independent 
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determination  of  the  applicant’s  ability 
to  obtain  credit  elsewhere. 

(2)  If  the  EE  loan(s)  request  is  $300,000 
or  more,  the  following  actions  will  be 
taken: 

(i)  The  applicant  will  be  required  to 
apply  at  not  less  than  three 
conventional  lending  sources,  including 
the  Production  Credit  Association  or 
Federal  Land  Bank,  as  appropriate,  in 
the  local  community.  However,  when  an 
applicant  has  a  net  worth  of  $1  million 
or  more  but  cannot  obtain  credit  in  the 
local  community,  the  applicant  will  be 
required  to  contact  at  least  two  other 
lending  sources  out  of  the  local  area. 

One  or  more  of  the  lenders  contacted 
must  be  the  applicant’s  normal  lender(s) 
even  though  the  lender  is  not  located  in 
the  local  community. 

(ii)  Form  FmHA  1940-38  must  be 
completed  by  all  lending  sources 
contacted  and  returned  to  the  County 
Office.  If  one  or  more  of  the  lending 
sources  contacted  will  provide  the 
applicant  with  sufficient  credit  to 
finance  actual  needs  at  reasonable  rates 
and  terms  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  community,  the 
applicant  will  be  advised  that  it  is  not 
eligible  for  an  EE  loan.  If  the  applicant 
cannot  qualify  for  the  needed  credit 
from  the  lenders  contacted,  but  one  or 
more  of  them  have  indicated  they  would 
provide  the  credit  with  an  FmHA 
guarantee,  the  applicant  will  be  advised 
to  file  an  application  with  that  lender! s) 
so  that  a  guaranteed  EE  loan  request 
can  be  processed  by  the  lender  for 
consideration  by  FmHA.  Only  if  the 
applicant  is  not  able  to  obtain  a  loan — 
either  with  or  without  an  FmHA 
guarantee — from  one  or  more  of  the 
lending  sources  contacted,  will  the 
applicant  be  considered  for  an  insured 
EE  loan. 

(iii)  When  the  County  Supervisor 
receives  Forms  FmHA  194Q-38 
indicating  that  the  applicant  is  unable  to 
obtain  satisfactory  credit,  the  forms  will 
be  placed  in  the  loan  docket.  However, 
such  evidence  will  not  preclude  the 
County  Supervisor  from  contacting  other 
farm  lenders  in  the  area  and  making  an 
independent  determination  of  the 
applicant’s  ability  to  obtain  credit 
elsewhere. 

(c)  Use  of  nonfarm  assets.  The  basic 
objective  of  EE  loans  is,  through 
financial  assistance,  to  enable  eligible 
farmers  to  maintain  a  viable  farming 
operation  after  they  have  sustained 
substantial  economic  losses.  Therefore, 
since  the  goal  of  EE  loans  is  maintaining 
a  sound  farm  economy,  applicants  with 
large  holdings  in  nonfarm  assets  not 
essential  to  the  successful  operation  of 
their  farm  will  offer  those  assets  as 


security  for  loans  requested  from  other 
lenders. 

(1)  If  other  lenders  will  not  provide  the 
needed  credit  even  with  these  assets 
offered  as  security  for  the  loans,  an  EE 
loan  may  be  considered  provided  it  is 
determined  that: 

(1)  The  applicant  by  selling  all  or  a 
part  of  the  nonfarm  assets  could  not 
meet  the  total  financial  needs  of  the 
farm  without  other  credit;  or 

(ii)  The  applicant  by  selling  all  or  a 
part  of  the  nonfarm  assets  could  not 
meet  the  total  financial  needs  of  the 
farm  with  credit  from  other  sources. 

(2)  When  an  EE  loan  will  be  made, 
after  other  lenders  have  declined  to 
provide  credit,  the  County  Supervisor 
may  still  require  the  applicant  to  sell  all 
or  a  part  of  such  assets  to  meet  a  portion 
of  the  applicant’s  needs  in  connection 
with  processing  an  EE  loan  for  the 
difference  between  the  applicant’s 
actual  needs  and  the  amount  realized  by 
the  sale  of  the  assets.  If  the  applicant 
cannot  sell  the  assets  before  the  loan  is 
closed,  the  applicant  will  mortgage  such 
assets  to  FmHA  and  agree  in  writing,  in 
a  manner  approved  by  OGC,  to  sell 
them  within  a  one  year  period  and  apply 
the  proceeds  to  reduce  the  EE  debt. 

4.  Section  1945.112  (c),  (d),  (e),  (f)  and 

(g)  are  renumbered  to  (d),  (e),  (f),  (g),  and 

(h)  respectively  without  change. 

In  1 1945.112,  the  introductory 

paragraph  of  (b),  (b)(1)  and  (e)  are 
revised  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§1945.112  Eligibility. 
***** 

(b)  Bona  fide  farmer.  Be  a  bona  fide 
farmer  (owner-operator  or  tenant- 
operator),  doing  business  in  the  United 
States  either  as  an  individual, 
cooperative,  corporation,  or  partnership, 
that  is  recognized  in  the  community  as 
one  primarily  and  directly  engaged  in 
agricultural  production.  In  the  case  of  an 
individual  loan  applicant,  the  term 
“primarily  and  directly  engaged  in 
agricultural  production"  means  that  the 
applicant(s)  derives  more  than  50 
percent  of  the  gross  income  from  the 
applicant’s  own  agricultural  production 
or  either  the  applicant  or  family 
members  of  the  applicant  devote  more 
than  50  percent  of  their  time  to  such 
agricultural  production.  In  the  case  of  a 
cooperative,  corporation,  or  partnership 
loan  applicant,  the  term  “primarily  and 
directly  engaged  in  agricultural 
production"  means  that  the  cooperative, 
corporation,  or  partnership  derives  more 
than  50  percent  of  its  gross  income  from 
agricultural  production  and  the 
member(s),  shareholders),  or  partners) 
owning  or  controlling  a  majority  interest 
in  such  cooperative,  corporation  or 


partnership  either  derive  more  than  50 
percent  of  their  gross  income  from  their 
own  or  the  cooperative’s,  corporation’s, 
or  partnership’s  agricultural  production, 
or  devote  more  than  50  percent  of  their 
time  to  such  agricultural  production. 

(1)  A  bona  fide  farmer  must  be 
actually  engaged  in  farming  operations 
to  be  financed  by  an  EE  loan,  and  must 
have  been  engaged  in  farming  during  the 
12-month  period,  or  one  full  production 
and  marketing  cycle,  whichever  is  the 
lesser,  immediately  preceding  the  date 
of  the  application.  If  the  applicant  is  an 
individual,  the  applicant  must  manage 
such  farming  operation.  If  the  applicant 
is  a  cooperative,  corporation,  or 
partnership,  it  must  be  managed  by  one 
or  more  of  the  members,  stockholders, 
or  partners.  One  who  does  not  devote 
full  time  to  the  farming  enterprise  may 
be  considered  the  manager  provided  the 
person  visits  the  farm  at  sufficiently 
frequent  intervals  to  exercise  control 
over  the  farming  enterprise,  gives 
directions  as  to  how  it  should  be  run, 
and  sees  that  the  enterprise  is  being 
carried  on  properly.  Any  enterprise  that 
involves  an  outside  full-time  manager  or 
management  service  does  not  qualify 
regardless  of  the  number  of  visits  made. 
In  addition,  as  between  two  applications 
on  file  at  the  same  time,  FmHA  will  give 
preference  to  an  applicant  who  owns 
and  operates  not  larger  than  a  family 
farm  as  defined  in  §  1945.104(a)(ll). 
However,  for  purposes  of  an  EE  loan, 
this  does  not  exclude  an  applicant  who 
.does  not  own  or  operate  a  family  farm. 
***** 

(c)  Change  in  the  form  of  an  applicant. 
A  change  in  the  form  of  an  applicant 
from  an  individual,  partnership, 
cooperative,  or  corporation  to  another 
form  of  legal  entity  will  not  disqualify 
the  new  entity  if  it  is  conducting  the 
same  operation  as  was  conducted 
during  the  12-month  period,  or  during 
one  full  production  and  marketing  cycle, 
whichever  is  the  lesser,  immediately 
preceding  the  date  of  the  application, 
and  is  primarily  owned  by  substantially 
the  same  people  that  owned  the 
operation  during  the  12-month  period,  or 
during  one  full  production  and 
marketing  cycle,  whichever  is  the  lesser, 
immediately  preceding  the  date  of  the 
application. 

(1)  When  one  or  more  individuals  who 
were  engaged  in  a  farming  operation 
during  the  12-month  period,  or  during 
one  full  production  and  marketing  cycle, 
whichever  is  the  lesser,  immediately 
preceding  the  application  later  forms  a 
partnership,  cooperative,  or  corporation, 
the  operation's  application  may  still 
receive  consideration  provided  such 
individual(s)  owns  at  least  50  percent  of 
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the  new  partnership  assets  or 
cooperative  or  corporation’s  voting 
stock  and  continues  to  manage  or 
control  the  farming  operation. 

(2)  When  a  partnership  that  was 
engaged  in  a  farming  operation  during 
the  12-month  period,  or  during  one  full 
production  and  marketing  cycle, 
whichever  is  the  lesser,  immediately 
preceding  the  application  later  dissolves 
and  the  operation  is  continued  by  an 
individual  or  a  newly  formed 
partnership,  cooperative,  or  corporation, 
an  application  from  the  individual  or  the 
new  entity  will  receive  consideration 
provided  one  or  more  of  the  partners 
who  managed  the  farming  operation  for 
the  prior  partnership  will  now  manage 
the  operation  for  the  applicant,  and 
provided: 

(i)  The  assets  of  the  prior  partnership 
are  now  owned  by  an  individual 
applicant  who,  as  a  partner  in  the  prior 
partnership,  had  owned  at  least  50 
percent  of  the  partnership  assets;  or 

(ii)  The  assets  of  the  prior  partnership 
are  now  owned  by  a  new  partnership 
applicant  and  the  partners  who  had 
owned  at  least  50  percent  of  the  assets 
of  the  prior  partnership  are  now 
partners  owning  at  least  50  percent  of 
the  assets  of  the  new  partnership 
applicant;  or 

(iii)  The  assets  of  the  prior  partnership 
are  now  owned  by  a  new  cooperative  or 
corporation  applicant,  and  the  partners 
of  the  prior  partnership  who  owned  at 
least  50  percent  of  those  assets  now 
own  at  least  50  percent  of  the  voting 
stock  of  the  new  cooperative  or 
corporation  applicant. 

(3)  When  a  cooperative  that  was 
engaged  in  a  farming  operation  during 
the  12-month  period,  or  during  one  full 
production  and  marketing  cycle, 
whichever  is  the  lesser!  immediately 
preceding  the  application  dissolves  but 
the  farming  operation  is  continued  by  an 
individual  or  a  newly  formed 
cooperative,  corporation,  or  partnership, 
the  application  from  the  individual  or 
new  entity  will  receive  consideration 
provided  one  or  more  of  the  members 
who  managed  the  farming  operation  for 
the  prior  cooperative  must  now  manage 
the  operation  for  the  new  applicant,  and 
provided: 

(i)  The  assets  of  the  dissolved 
cooperative  are  now  owned  by  an 
individual  who  had  owned  at  least  50 
percent  of  the  voting  stock  of  the  former 
cooperative,  or 

(ii)  The  assets  of  the  former 
cooperative  are  now  owned  by  a  new 
partnership  applicant  and  the  members 
who  had  owned  at  least  50  percent  of 
that  cooperative  are  now  partners 
owning  at  least  50  percent  of  the  assets 
of  the  new  partnership  applicant,  or 


(iii)  The  assets  of  the  former 
cooperative  are  now  owned  by  a  new 
cooperative  or  corporation  applicant 
and  the  members  or  stockholders  who 
had  owned  at  least  50  percent  of  the 
voting  stock  of  the  former  cooperative 
are  now  members  or  stockholders 
owning  at  least  50  percent  of  the  voting 
stock  of  the  new  cooperative  or 
corporation  applicant. 

(4)  When  a  corporation  that  was 
engaged  in  a  farming  operation  during 
the  12-month  period,  or  during  one  full 
production  and  marketing  cycle, 
whichever  is  the  lesser,  immediately 
preceding  the  application  dissolves  but 
the  farming  operation  is  continued  by  an 
individual  or  newly  formed  cooperative, 
corporation,  or  partnership,  the 
application  from  the  individual  or  new 
entity  will  receive  consideration 
provided  one  or  more  of  the 
stockholders  who  managed  the  farming 
operation  for  the  prior  corporation  must 
now  manage  the  operation  for  the  new 
applicant,  and  provided: 

(i)  The  assets  of  the  dissolved 
corporation  are  now  owned  by  an 
individual  who  had  owned  at  least  50 
percent  of  the  voting  stock  of  the  former 
corporation,  or 

(ii)  The  assets  of  the  former 
corporation  are  now  owned  by  a  new 
partnership  applicant  and  the 
stockholders  who  had  owned  at  least  50 
percent  of  that  corporation  are  now 
partners  owning  at  least  50  percent  of 
the  assets  of  the  new  partnership 
applicant,  or 

(iii)  The  assets  of  the  former 
corporation  are  now  owned  by  a  new 
cooperative  or  corporation  applicant 
and  the  members  or  stockholders  who 
had  owned  at  least  50  percent  of  the 
voting  stock  of  the  former  corporation 
are  now  members  or  stockholders 
owning  at  least  50  percent  of  the  voting 
stock  of  the  new  cooperative  or 
corporation  applicant. 
***** 

(e)  Character,  industry,  training,  or 
experience  and  ability.  Possess  the 
character  (emphasizing  repayment  * 
ability  and  reliability),  industry,  training 
and/or  experience  and  ability  necessary 
to  carry  out  the  proposed  operations  and 
honestly  endeavor  to  carry  out  the 
undertakings  and  obligations  in 
connection  with  the  loan. 
***** 

5.  Section  1945.116  (a)(3)  through 
(a)(14)  are  renumbered  to  (a)(4)  through 
(a)(15)  respectively.  §  1945.116  (a)(2); 
(a)(14)  which  has  been  renumbered  from 
(a)(13);  and  (b)(3)  are  amended  and 
§  1945.116  (a)(3)  is  added  to  read  as 
follows: 


§  1945.116  Loan  purposes. 

(a)  Operating  purposes.  *  *  * 

(2)  Payment  of  secured  or  unsecured 
annual  family  living  and  farm 
production  debts  [not  including  FmHA 
insured  and  guranteed  loans)  when  it  is 
determined  that  the  lender(s)  is 
demanding  payment  in  full  and  will  not 
continue  with  the  applicant  or  carry  a 
portion  of  the  applicant’s  debt(s). 

(i)  Preference  will  be  given  to  paying 
those  debts  that  will  be  most  helpful  to 
the  applicant  in  carrying  on  essential 
farm  and  home  operations. 

(ii)  Ordinarily,  in  the  case  of  old 
unsecured  debts  or  inadequately 
secured  debts,  the  applicant  will  be 
requested  to  contact  the  applicant’s 
creditor(s)  and  attempt  to  obtain  a 
substantial  reduction  of  such  debts 
before  the  payment  of  such  debts  with 
EE  loan  funds. 

(iii)  When  annual  credit  advances 
were  made  for  family  living  and/or  farm 
production  expenses,  but  also  included 
funds  for  capital  expenditures  such  as 
equipment,  foundation  livestock,  and 
real  estate  purchases  or  improvements, 
only  that  portion  advanced  for  family 
living  and  farm  production  expenses 
may  be  fully  paid  with  EE  loan  funds. 
However,  either  one  year’s  interest  and 
an  amount  not  to  exceed  20  percent  of 

■  the  appraised  market  value  of  the 
essential  farm  and  home  equipment  and 
livestock  under  prior  lien  to  the 
creditor(s),  or  20  percent  of  the  balance 
owed  to  the  creditor(s)  (whichever  is  the 
lesser)  may  be  paid  with  EE  loan  funds. 

(3)  Payment  of  existing  delinquent 
installment(s)  plus  the  next  installment 
owed  on  farm  and  home  operating  debts 
which  were  amortized  over  a  period  of 
more  than  one  year  [not  including 
FmHA  insured  and  guaranteed  loans) 
when  it  is  determined  that  the  lender(s) 
is  demanding  payment  of  the  delinquent 
installment(s)  and  will  not  continue  with 
the  applicant  without  receiving  payment 
of  such  installment(s).  When  a 
nondelinquent  installment  is  involved, 
payment  of  a  nondelinquent  installment 
may  be  made  only  if  the  applicant  has 
insufficient  cash  flow  to  meet  the 
existing  payment  terms  and  the 
indebtedness  will  not  be  paid  in  full 
with  such  payment.  When  the 
“nondelinquent”  installment  is  a  balloon 
payment,  such  installment  will  not  be 
paid  in  full.  In  such  cases,  only  an 
amount  equal  to  a  regular  installment 
will  be  paid  and  the  lender  will  be 
required  to  extend  the  remaining  portion 
of  the  balloon  payment  for  a  reasonable 
period  of  time. 

***** 

(14)  Up  to  $25,000  in  a  fiscal  year  for 
real  estate  improvements  or  repairs.  The 
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following  determinations  must  first  be 
made: 

***** 

(b)  Real  estate  purposes.  *  *  * 

(3)  Payment  of  existing  delinquent 
installment(s)  plus  the  next  installment 
owed  on  farm  real  estate  or  other  farm 
and  home  debts  [not  including  FmHA 
insured  and  guaranteed  loans)  when  it  is 
determined  that  the  lender(s)  is 
demanding  payment  of  the  delinquent 
installment(s)  and  will  not  continue  with 
the  applicant  without  receiving  payment 
of  such  installment(s).  When  a 
nondelinquent  installment  is  involved, 
the  following  conditions  must  be  met: 

(i)  Payment  of  a  nondelinquent 
installment  may  be  made  only  if  the 
applicant  has  insufficient  cash  flow  to 
meet  the  existing  payment  terms  and  the 
indebtedness  will  not  be  paid  in  full 
with  such  payment.  When  the  “non¬ 
delinquent"  installment  is  a  balloon 
payment,  such  installment  will  not  be 
paid  in  full.  In  such  cases,  only  an 
amount  equal  to  a  regular  installment 
will  be  paid  and  the  lender  will  be 
required  to  extend  the  remaining  portion 
of  the  balloon  payment  for  a  reasonable 
period  of  time. 

(ii)  The  limitation  found  in 

§  1945.117(a)(5)  must  be  complied  with. 

(iii)  Preference  will  be  given  to  paying 
those  installments  that  will  be  most 
helpful  to  the  applicant  in  carrying  on 
essential  farm  and  home  operations. 

(iv)  Ordinarily,  in  the  case  of  old 
unsecured  debts  or  inadequately 
secured  debts,  the  applicant  will  be 
requested  to  contact  the  applicant’s 
creditor(s)  and  attempt  to  obtain  a 
substantial  reduction  of  such  debts 
before  payment  of  installments. 
***** 

6.  §  1945.117(a)(5)  is  amended  to  read 
as  follows: 

§  1945.117  Loan  limitations  and  special 
provisions. 

(a)  Limitations  on  use  of  loan 
funds.  *  *  * 

(5)  Installments  owed  on  farm  or 
home  real  estate  debts  will  not  be  paid 
unless  such  real  estate  was  purchased 
and  title  conveyed  to  the  applicant  at 
least  one  year  before  the  date  of  the  EE 
loan  application. 

***** 

7.  §  1945.118  (b)(l)(i)  and  (b)(2)  are 
amended  to  read  as  follows: 

§  1945.1 18  Loan  rates  and  terms. 

***** 

(b)  Terms  of  loan  repayment.*  *  '* 

(1)*  *  * 

(i)  Loans  will  be  for  a  period  not  to 
exceed  7  years.  Loans  may  be  scheduled 
for  a  longer  repayment  period  if  the 
FmHA  approval  official  determines  that 


the  needs  of  the  applicant  justify  a 
longer  repayment  period.  Such  period 
may  be  approved  as  warranted  but 
cannot  exceed  20  years.  Generally,  real 
estate  will  be  needed  as  security  when 
the  longer  repayment  period  is 
authorized.  This  longer  repayment 
period  will  only  be  used  when  the 
applicant  would  be  unable  to  repay  the 
loan  in  a  shorter  period  taking  into 
consideration  rescheduling  possibilities. 
The  reasons  the  longer  period  is  given 
must  be  documented  in  the  county  office 
case  file. 

***** 

(2)  Loans  for  real  estate  and  items 
financed  under  §  1945.116(b)  [real  estate 
purposes )  will  normally  be  scheduled  for 
repayment  in  not  more  than  30  years. 
Loans  may  be  scheduled  for  a  longer 
repayment  period  if  the  FmHA  approval 
official  determines  that  the  needs  of  the 
applicant  justify  a  longer  repayment 
period.  Such  period  may  be  approved  as 
warranted  but  cannot  exceed  40  years. 
The  longer  repayment  period  will  only 
be  used  when  the  applicant  would  be 
unable  to  repay  the  loan  in  a  shorter 
period.  The  reasons  the  longer  period  is 
given  must  be  documented  in  the  county 
office  case  file. 

8.  §  1945.120(b)(7)(iii)  is  amended  to 
read  as  follows: 

§  1945.120  Collateral  requirements. 

***** 

(b )  Additional  requirements.*  *  * 

(7)  *  *  * 

***** 

(iii)  If  a  satisfactory  contract  of  sale 
cannot  be  renegotiated  or  the  purchase 
contract  holder  refuses  to  enter  into  the 
agreement  described  in  paragraph 
(b)(7)(ii)  of  this  section,  the  applicant 
will  make  every  effort  to  refinance  the 
existing  purchase  contract. 
***** 

9.  §  1945.136  is  amended  to  read  as 
follows: 

§  1945.136  Graduation. 

Borrowers  will  be  required  to 
graduate  when  FmHA  determines  they 
are  able  to  obtain  their  needed  credit 
from  conventional  sources.  All 
borrowers  will  be  advised  that  their 
loans  will  be  reviewed  for  graduation  by 
FmHA.  Applicants  will  also  be  advised 
during  loan  processing  and  again  at  loan 
closing  that  they  will  be  required  to 
refinance  at  any  time  if  other 
satisfactory  credit  is  available  to  them 
even  though  their  loans  have  not  fully 
matured.  This  will  be  in  accordance 
with  the  graduation  procedure  set  forth 
in  Part  1865  of  this  Chapter  (FmHA 
Instruction  451.6).  EE  loans  will  be 


reviewed  three  years  after  they  are 
made  and  every  other  year  thereafter. 
***** 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1901, 
Subpart  G,  "Environmental  Impact 
Statements.”  It  is  the  determination  of 
FmHA  that  the  proposed  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
human  environment  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

(7  U.S.C.  1989:  5  U.S.C.  301;  Title  II  of  Pub.  L. 
95-334,  as  amended  by  Pub.  L.  96-220; 
delegation  of  authority  by  the  Secretary  of 
Agriculture  7  CFR  2.23;  delegation  of 
authority  by  the  Assistant  Secretary  for  Rural 
Development,  7  CFR  2.70) 

Dated:  May  16, 1980. 

Alex  P.  Mercure, 

Assistant  Secretary  for  Rural  Development. 
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